United States Court of Appeals 
for the 


District of Columbia Circuit 


RECORD 


BRIEF FOR APPELLANT 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


PAUL J. COATES, JR. 
Appellant, 
te No. 22067 


UNITED STATES OF AMERICA, 


a A ae a ae ae 


Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


United States Court of Appeals 


jctret vt Coterm > A 
for the Dictret ~1 ¢ acum Gerald P. Johnston 


Reavis, Pogue, Neal & Rose 


CLERK By Appointment of this Court 


FILED NOV Le 1968 1100 Connecticut Avenue, N. W. 
| ' Washington, D. C. 20036 
Y od 
Athan CVaubeous Counsel for Appellant 


November 12, 1968 


ISSUES PRESENTED 


In the opinion of appellant the questions are: 


(1) Whether certain evidence introduced at trial was the 
fruit of an unlawful search, and therefore: 


(a) the pre-trial motion to suppress this evidence 
was erroneously denied; or 


(b) the trial judge erroneously denied a de novo 
hearing on this issue. 


(2) Whether'ia portion of the trial judge's instructions 
regarding failure to "satisfactorily explain" possession of recently 
stolen goods could have been reasonably understood by the jury as a 
reference to the fact that the appellant did not testify, and was 
therefore prejudicial to his rights under the Fifth Amendment. 


(3) Whether, from all the evidence, the Government as a 
matter of law failed to prove its charges beyond a reasonable doubt. 


The pending case has not previously been before this Court. 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


PAUL J. COATES, JR., 
Appellant 
No. 22067 


Vv. 


UNITED STATES OF AMERICA, 


o_o ___d 


Appellee. 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
Judgment was entered in the District Court on June 14, 1968, 
finding appellant guilty of two counts of robbery, one count of simple 
assault, and one count of assault with a dangerous weapon. The juris- 


diction of this Court is invoked pursuant to 28 U.S.C. §1291. 


STATEMENT OF THE CASE 
The defendant-appellant and his companion (a co-defendant) were 
arrested early on the morning of July 31, 1967, and charged with robbery 
and assault with a dangerous weapon. Following a preliminary hearing on 
August 8, 1967, the appellant was indicted on August 30, 1967. A motion 
to suppress certain evidence against the appellant was made by his counsel 


on September 15, 1967, argued on October 13, 1967, and denied 3-1/2 months 


= 


later, on January 31, 1968. The case was tried on April 22-24, 1968, 
before Judge Corcoran, and the appellant was found guilty of two cgunts 
of robbery, one of simple assault, and one of assault with a dangerous 


weapon. Appellant was then sentenced to eight years in prison on | 


June 14, 1968. 
The Government presented five witnesses in support of the 

charges in the indictment. The first witness, William Steponkus, 

testified that he and his date, Miss Harbaugh, were sitting in his | 


parked car in the 3700 block on U Street, N. W., shortly before 


| 
| 


midnight on Sunday evening, July 30, 1967, when they were approached 
by five Negro boys. (Tr. 25-27). One of them was carrying a “wrench 
or pipe" which he rested on the doorsill, and said words to the 
effect that "we don't want no trouble." (Tr. 27-28). The young man 
with the pipe then demanded money, and Steponkus handed over his | 
wallet, from which approximately $15 was removed. (Tr. 28). This 
amount included a "crisp, new" ten dollar bill which Steponkus stated 
he had received in cashing a check several days before. (Tr. 24, 29). 

The robbers also took the witness' watch and car keys, and his companion 's 
green billfold from her purse. (Tr. 29-30). Steponkus saw the Seas then 


proceed south on 37th Street toward the Whitehaven Parkway. (Tr. 32). 


As he had another ignition key in his wallet, he started his car and 


drove directly to the 7th Precinct Police Station. (Tr. 32). 
| 
Mr. Steponkus went on to testify that later (after the | 

arrest of appellant and his companion) he and Miss Harbaugh were taken 


to an alley off the Whitehaven Parkway, where they were shown, and | 
| 


| 
1 
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identified, Miss Harbaugh"s wallet. (Tr. 37). They also observed 
appellant and his companion, who were then sitting in the back of the 
patrol wagon, but neither victim could identify the appellant nor 
his companion. (PH 20, 22; HMS 44, 62; Tr. 43-44, 72).* The witness 
could give only a general description of the five boys -- Negroes, in 
their late teens, medium height, one wearing a white tee shirt and the 
others wearing darker shirts. (HMS 56; Tr. 42). 
: Mr. Steponkus then testified that he and Miss Harbaugh were 
taken back to the 7th Precinct Station House where they were shown a 
spark plug wrench and a new ten dollar bill. (Tr. 38). Mr. Steponkus 
stated that the pipe resembled that which one of the robbers was 
carrying (Tr. 28), and ‘that the ten dollar bill was, “in general," in 
the same condition as the bill he had had in his wallet. (Tr. 32). 
The second witness for the Government was Miss Judith Harbaugh, 
Mr. Steponkus' companion on that evening. She generally corroborated 
Mr. Steponkus’ testimony, and further identified the Government's 
Exhibit 2 as the green leather billfold taken from her that night. 
(Tr. 59-61). She also could do no more than generally describe the 
five individuals -- Negroes, about 17 or 18 years old, one: wearing a 
s white tee shirt, and another wearing plaid shorts. (Tr. 62). But 
she, too, admitted that she could not identify any of the five people 


who robbed her that evening. (Tr. 72). 


*The following abbreviations are used throughout this brief: 


"PH" - Preliminary Hearing, transcript 
"HMS" - Hearing on Motion to Suppress, transcript 
"Tr." - Trial, transcript 


? 
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Officer Robert Crist was the Government's next witness. | He 
testified that he and his partner, Officer Grove, were in front of| the 
7th Precinct Police Station shortly before midnight, preparing to i on 
duty, when they were approached by Mr. Steponkus and Miss Harbaugh|, 
(Tr. 81). After hearing their story, the officers proceeded to goi to 
the scene of the robbery. (Tr. 82). While on the way, they heard) a 
lookout broadcast on the police radio about the robbery. (HMS 33; 
Lookout Tr., Def. Ex. 1, HMS). | 

Officer Crist testified that after they turned onto the | 
Whitehaven Parkway, they noticed two young men in the process of 
changing the battery on a car parked in an alley. (Tr. 83-84). The 
officers approached the two young men (appellant and his companion) , 
asked them what they were doing, and appellant produced the sical 


registration for the vehicle. (PH 4; HMS 29-30). Officer Crist then 


1 
approached the car, found the doors open (Tr. g3) 2! and, allegedly 


belonged to Miss Harbaugh on the floorboard by the driver's seat. | 


without benefit of a search, saw the green leather billfold that 


(Tr. 85). Subsequently, a wrench was also located in the car (Tr. 88), 
and a new ten dollar bill was found on the appellant when he was 
searched at the precinct. (Tr. 93). According to Officer Crist, on 
the night in question the appellant was wearing a white shirt and 

black bermuda shorts, and his companion had on a black and white | 


striped shirt and blue jeans. (Tr. 90). 


1/the appellant did not testify at the trial. At the hearing on the 
motion to suppress, however, he testified that the car doors were 
closed. (HMS 23). 


ae 


: Officer Crist testified that after the billfold was discovered 
the appellant and his companion were placed under arrest and put in the 
patrol wagon, and the two victims were brought to the area. (HMS 31). 
* Officer Crist further testified that both victims then identified the 
appellant and his companion. (PH 14; HMS 31; Tr. 95). 
Officer Robert Grove, Officer Crist's partner that evening, 
‘ also cepebered at trial, and while there were certain inconsistencies 
between his testimony and that of his partner, he generally corroborated 
Officer Crist's statements regarding the discovery of evidence and the 
ol arrest of appellant and his companion. (Tr. 106-112, 114-116, 121-122). 
The last witness was H. Eldred Wilson, a cashier at the House 
of Representatives bank. While no longer able to identify William 
Steponkus (Tr. 133), he testified that several days prior to the 
incident in question he recalled cashing a $25 or $35 check for 
Steponkus, an employee'on Capitol Hill. (Tr. 133). He then purported 
to identify the ten dollar bill found on the appellant by its serial 
number and new condition as having been contained in one of two 
packages of 100 ten dollar bills that had been distributed from his 
bank on the day that Steponkus cashed his check. (Tr. 131-139). On 
this basis, he assumedi that the ten dollar bill found on appellant was 
one of the bills previously given to Steponkus at the time he cashed a 
$25 or $35 check. (Tr. 134-135; 137-138). 
No testimony was offered on behalf of the appellant or the 
co-defendant, and at the completion of the Government's case counsel 


for both defendants moved for a judgment of acquittal. After closing 
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| 
arguments and instructions, the case was submitted to the jury, which 


found both defendants guilty of two counts of robbery, one count of 
simple assault, and one count of assault with a dangerous weapon. | 


I! 


Counsel for each defendant then moved for a judgment of acquittal | 


notwithstanding the verdict on the grounds that there was no evidence 


directly linking either defendant to the offenses charged. The trial 


judge granted the motion on behalf of defendant Robinson on the basis 


of Goodwin v. United States, 121 App. D.C. 9, 347 F.2d 793 (1965), | 


cert. denied, 382 U.S. 855 (1965), but upheld the verdict against the 
| 


appellant. 


| 
| 
| 
| 
STATUTES | 


"Whoever by force or violence, whether against resistance 
or by sudden or stealthy seizure or snatching, or by 
putting in fear, shall take from the person or immediate’ 
actual possession of another anything of value, is 
guilty of robbery, and any person convicted thereof 
shall suffer imprisonment for not less than six months 
nor more than fifteen years." D.C. Code §22-2901 (1967). 


“Every person convicted of an assault with intent to 

commit mayhem, or of an assault with a dangerous weapon,| 
shall e sentenced to imprisonment for not more than Pou 
years." D.C. Code §22-502 (1967). 


“Whoever unlawfully assaults, or threatens another in a 
menacing manner, shall be fined not more than five 
hundred dollars or be imprisoned not more than twelve 
months, or both." D.C. Code §22-504 (1967). 


me 


SUMMARY OF ARGUMENT 
I. The issue of whether certain evidence against appellant 

should have been suppressed depends solely on the testimony of the 
police officer making the alleged discovery of stolen goods without 
benefit of a search, and his testimony on this point and, in fact, in 
many other significant respects, was so inconsistent and contradictory 
that it must be rejected, and the evidence seized must therefore be 
suppressed as fruit of an illegal arrest. 

II. In the alternative, the inconsistent and contradictory 
testimony of the officer at least required the trial judge to consider 
the issue anew as requested, and his refusal to grant a de novo 
hearing on the suppression issue under the circumstances in this case 
constituted reversible error. 

III. The trial judge's instruction on failure to "satisfactorily 
explain" possession of recently stolen goods could, in the context of 
this case, have been reasonably understood by the jury to have been an 
adverse reference to the appellant's failure to testify, and was 
therefore prejudicial to the appellant's rights under the Fifth Amendment. 

IV. The trial judge erroneously refused to grant the appellant's 
motion for judgment of acquittal, or, alternatively, for a new trial, 
since, beyond meager circumstantial evidence, and without identification 
by the victims, there was little to connect the appellant with the 
robbery and assault, other than the alleged discovery of the stolen 


billfold in appellant's father's car. The Government's case rests 
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largely on this latter point, and it is doubtful that such tenuous 


possession of recently stolen goods provides a sufficient basis for, 
establishing guilt beyond a reasonable doubt. Furthermore, the os 
officer's story (which is absolutely necessary to the Government's ease) 
about the discovery of such evidence and the other circumstances sur- 
rounding appellant's arrest was so fraught with inconsistencies and 
contradictions that a reasonable mind would reject it, leaving littile 


more than mere suspicion that the appellant was somehow involved --' 


hardly enough to support guilt beyond a reasonable doubt. 


ARGUMENT 
I. THE PRE-TRIAL MOTION TO SUPPRESS CERTAIN EVIDENCE WAS ERRONEOUSLY 
DENIED BECAUSE THE TESTIMONY OF THE POLICE OFFICER WAS SO FRAUGHT WITH 
INCONSISTENCIES AND CONTRADICTIONS ON A NUMBER OF KEY POINTS AS TO 
REQUIRE REJECTION OF HIS VERSION OF THE ALLEGED DISCOVERY, WITHOUT ‘A 
SEARCH, OF CERTAIN EVIDENCE SUBSEQUENTLY ADMITTED AT TRIAL. 
[See PH 3-22; HMS 5-13, 18-44, 48-62, 65-72, and Def. Ex, 5 ie ie oP Ss 
23-38, 42-77, 80-112, 114-127, 130-141, and Gov. Ex. 2.J4/ 
In the case at hand, the appellant was not arrested until 
after Officer Crist (without benefit of a search warrant) discovered a 
small green billfold that had been stolen earlier in the evening in 
question. (HMS 32). Thus, the recovery of this evidence cannot be 
justified as having been incidental to a valid arrest. Accordingly, the 
issue of suppression boils down to the question of whether the police officer 


searched the appellant's car and in the process discovered the billfold 


under the front seat (if, in fact, the billfold was in the car at all), 


1Uthe following abbreviations are used throughout this brief: 


"PH" - Preliminary Hearing, transcript 
"HMS" - Hearing on Motion to Suppress, transcript 
"Tr." = Trial, transeript 
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or whether, without conducting a search, the officers saw the billfold 
while outside the vehicle. 

If the latter'is true, and the officer merely observed the 
billfold without exploring for it, then there would be no search under 
the "open view" doctrine. That is, mere observation by a police officer 
from a position where he lawfully has a right to be has long been held 
not to constitute a search, and items thus seen are subject to seizure 
and may be introduced into evidence. Harris v. United States, 390 U.S. 
234 (1968). Ellison v. United States, 93 App. D.C. 1, 206 F.2d 476 
(1953) 2/ On the other hand, if the officer, without cause, first 
searched the vehicle, then the small billfold and the other evidence 
subsequently seized must be suppressed as the fruit of an illegal 
search. United States v. Di Re, 332 U.S. 581 (1948). 

Prior to the time of the alleged discovery of the wallet, 
probable cause did not exist to make an aiteon The officers had only 
a meager general description of the robbers, which the appellant and 
several thousand other young men happened to fit. (HMS 48-49, 56; 
Lookout Tr., Def. Ex. 1, HMS; Tr. 42, 62). Cf. Gatlin v. United States, 


117 App. D.C. 123, 326 F.2d 666 (1963). Clearly this description was not 


1/see also United States v. McDaniel, 154 F.Supp. 1 (D. C. 1957). 


2/ ai though there is considerable inconsistency in the officers’ testimony 
as to whether the wrench was discovered at the scene of the arrest, or, 
subsequently, after the car was towed to the precinct (compare PH 4, HMS 
30-32; with Tr. 121); it is at least apparent that the wrench was not 
recovered until after the wallet. 


iG. 


enough to establish probable cause, and justify an invasion of privacy 


which the Fourth Amendment wisely prohibits ._/ 


Nor was there any necessity, either from the standpoint of 
self-protection or to prevent destruction of evidence, for the 
officers to search the vehicle. Both appellant and his companion were 


standing outside the auto, in front of it, engaged in replacing the 


father Since the appellant produced the registration for the car 
upon the officer's request, there was nothing beyond the Gat lin-like 
description to raise any suspicion whatsoever. 

Entering the car is, under these circumstances, clearly an act 


of exploration - a fishing expedition: | 
"A 'search' implies an examination of one's premises or 
person with a view to the discovery of contraband or 
evidence of guilt .. . and the term implies exploratory 
investigation or quest." Haerr v. United States, 240 
F.2d 533..at 534° (Sth Cir. 1957). 


If the officer did in fact enter the car - even by putting his head 


inside - we submit it must be held an unreasonable search under these 


circumstances .2/ There would simply be no purpose for the officer to 


1/tt is clear that "A search prosecuted in violation of the Constitution 
is not made lawful by what it brings to light." Byars v. United 
States, 273 U.S. 28 at 29 (1927). 

2/sppellant testified at the suppression hearing that his battery had 
lost its charge because he had a poor connection to the generator, and 
since he had a spare battery in the trunk, he was replacing the weak 
one. (HMS 8-9). This is consistent with the police officers’ testi- 
mony. (Tr. 83-84; 100; 109-110). 


3/ce. McDonald v. United States, 335 U.S. 451 (1948). Compare Silverman 
v. United States, 365 U.S. 505 (1961), with Goldman v. United States, 
316 U.S. 129 (1942). 
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enter the car other than to explore, to attempt to turn up some damaging 
evidence at the expense of a gross invasion of the right of privacy 
protected by the Fourth Amendment. Finally, this Court has held that 
evidence obtained visually is subject to the rule excluding evidence 
obtained by unlawful search. Williams v. United States, 105 App. D.C. 
41, 263 F.2d 487 (1959). That is, if the officer had no right to be in 
the car, then the discovery is not made lawful by the fact it was by 
visual means rather than a physical rummaging or inspection. 

The determining factor in the suppression issue is, then, what 
Officer Crist actually did when he approached appellant and his companion 
in the alley. And his description of what happened has been so clouded 
with inconsistency and is, at times, so demonstrably untrue, that we 
submit it must be rejected as inherently incredible. Police testimony 
under such circumstances has been rejected by this Court / 

The doctrine of "inherent incredibility" has long been 
accepted in this jurisdiction, and is based on sound principles of 
appellate review. Beals v. Finkenbiner, 12 App. D.C. 23, 29 (1897); 
Jackson v. United States, 122 App. D.C. 324, 353 F.2d 862 (1965). It 
is a doctrine of evaluating credibility in an expanded sense, which 
can and should be considered by a reviewing court with respect to the 
testimony of key witnesses: 

"While the trial judge's observation of demeanor must 

be given appropriate weight, it must be remembered that 


‘[c]redibility involves more than demeanor. It appre- 
hends the overall evaluation of testimony in light of its 


see, e.g., Jackson v.' United States, 122 App. D.C. 324, 353 F.2d 862 
(1965); Kelly v. United States, 90 App. D.C. 125, 194 F.2d 150 (1952). 
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rationality or internal consistency and the manner in 

which it hangs together with other evidence.'" Carbo 

v. United States, 314 F.2d 718 at 749 (9th Cir. 1963), 
cert. denied, 377 U.S. 953 (1964), quoted in Jackson, 
supra, 122 App. D.C. at 328, 353 F.2d at 62-0 


The doctrine does not require scientific proof or mechanical 


logic to support a finding of incredibility: | 


"Tt is enough to invoke the doctrine if the person whose |, 

testimony is under scrutiny made allegations which seem 
highly questionable in the light of common experience and 
! knowledge . . ."" Jackson, supra, 122 App. D.C. at 329, 
? 353 F.2d at 867. | 


Thus it has been found that: 'In some cases police testimony, 


, like other testimony, will simply be too weak and too incredible, under 
the circumstances, to accept." Jackson v. United States, supra, 122 
App. D.C. at 329, 353 F.2d at 867. 
Let us examine the inconsistencies and inaccuracies contained 
in the testimony of the Government's key witness, Officer Crist, from 
the preliminary hearing through trial. Officer Crist testified at the 
preliminary hearing, eight days after the arrest, as to the circumstances 
surrounding appellant's arrest. The inquiry and response on the discovery 
of the billfold went this way: 

"A. Well, after I looked in the engine, both doors were 
open [4/] on the car and I just walked around and | 
looked inside the car. 

Q. You walked around and looked in? 


A. In the front of the car. 


Q. What did you do, exactly. How did you look into it?) 
Did you put your head in? 


4 xppelient testified at the suppression hearing that both doors were 
closed. (HMS 23). 


wtFe 


A. Yes. I put my head in. 
Q. You put your head in? 


A. ‘Yes, sic.” (CPE -9). 


J At the hearing on the motion to suppress, some two months later, 
a somewhat different version of the facts was recounted by Officer Crist: 


"Q. Officer how far away from the car were you when you 
saw this green purse? 


A. Standing right next to the door. 

! xe 
Q. Were you inside the door or outside the door? 
A. Outside the door. 


Q. Did you lean through the window? 


A. The door was open and I was standing next to the door. 


Q. How far open was the door? 


A. All the way open. 


Q. So you were actually standing next to the front fender, 
is that! correct, and the door was already open and you 


were outside of that door? 


A. Yes sir." (HMS 41). [Emphasis added .)2/ 

This change in testimony as to how the small billfold was 
discovered is crucial and telling. The earlier version, more proximate 
in time to the actual event, described a search, an exploratory quest 


for information. The later version, related some two months later, 


Lat trial Officer Crist again testified that he was standing in front 
of the car door and was not inside the car. (Tr. 102). However, upon 
being confronted with his prior testimony at the preliminary hearing, 
he admitted that he put his head inside the car before seeing the 
green purse. (Tr. 103). 
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appears to describe a chance observation made from the outside of the 


car. Recollections of specific events may become dim over time, ant 
this may help to explain the discrepancy; i.e., the earlier one may be 
more accurate. But it may indicate something more than this -- a general 
lack of credibility as to the veracity of the officer's testimony. 
Furthermore, Officer Crist's attempt at trial to reconcile the 
two versions regarding the discovery of the green billfold (Tr. 102-103) 
is hardly convincing, and contains contradictions that are contrary to 
human experience. If he had been standing outside the car door that was 
"all the way open," alongside the left front fender, it would, we Submit , 
be physically impossible for him to then put his head inside the car 
from that position. Nor is it believable that Officer Crist, "standing 
next to the front fender," would have been able to see a small green 
billfold that, according to his testimony, was on the floorboard, halfway 
under the front seat. (PH 10, HMS 32). | 
If Officer Crist's version of the discovery of the billfold 


were the only aspect of his testimony that was highly qresewaawya £t 


could be argued that rejection of his entire testimony would not neces- 
| 


sarily be required. Cf. United States v. Small, 376 F.2d 257 (2d Cir. 
| 

1967) 2/ But is is not by any means the only discrepancy, as there are 

other glaring examples which are "grist for the impeachment mill."| 


[Judge Bazelon's dissenting opinion in Gordan v. United States, 114 App. 


1 this may be conceded even though the inconsistencies in the Small case 
were only of collateral facts -- while the inaccuracies in the present 
case concern the crucial circumstances surrounding the discovery jof 


the billfold -- the heart of the unlawful search issue. | 


a ie 


D.C. 191 at 193, 313 F.2d 582 at 584 (1962).] For example, Officer 
Crist testified that when Mr. Steponkus and Miss Harbaugh described 
the robbery to police officers in front of the precinct station, the 
description given was quite complete. (HMS 28). The officer said 
that the two victims had told them that one of the robbers was “about 
5'8", medium build" and had on a white tee shirt and black bermuda 
shorts, that one wore a white tee shirt and dark trousers, that 
another wore a green shirt, and that a green billfold was obtained as 
well as money and a watch. (HMS 28). Yet neither of the victims were 
able to give such a complete description, either at the hearing on the 
motion to suppress or at trial. (HMS 56; Tr. 42, 62). Im fact, the 
description of the robbers at trial was of a most general nature. Miss 
Harbaugh testified, for example, that all she remembered was that one 
wore a white tee shirt, and one wore plaid shorts. (Tr. 62). 

Furthermore, both victims testified that after relating the 
circumstances surrounding the incident to the officers on the sidewalk, 
they went into the station and made a "full report." (Tr. 35-36, 66-67). 
From this more elaborate report, a lookout was broadcast over the police 
radio shortly before midnight. [Lookout Tr., Def. Ex. 1, HMS]. Although 
this lookout was purportedly based on the "full report" given by the 
victims, it did not mention any black bermuda shorts, nor the green 
leather billfold, nor a black and white shirt, nor a green shirt. 

The implication from the above is clear. From the facts given 


in the lookout, and the testimony of the two victims, a strong doubt is 


. 
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cast on the veracity of Officer Crist's testimony, and the inference 
arises that the officer was acting solely on speculation rather than on 
actual description in approaching the appellant and his companion. 
Judge Bryant articulated the obvious inference: 
"Well I don't think I am to be naive enough to think that 
somebody is going to get robbed and give a detailed descrip- 
tion in front of the station house and walk into the station 
house and give somebody another description, a very meager 


description of them.'"' (HMS 49). 


Other inconsistencies are apparent in the testimony of the 


police officers. For example, Officer Crist indicated that he found 


1 
! 


the spark plug wrench allegedly used in the robbery in the appellant's 
car right after the green billfold was discovered (PH 4; HMS 30, 32) ; 

whereas Officer Grove testified that he did not find it until after 
the car had been towed to the precinct. (Tr. 124). And although Officer 


Crist originally testified that the wrench was stuffed between the 


front seat and its support (HMS 32), at trial both officers testified 


that it was on the floorboard beside this seat (Tr. 88, 121) .2/ 


| 
| 
Beyond the negative implications arising from the above | 


inaccuracies and inconsistencies, Officer Crist's testimony is | 


demonstrably untrue on one point. That is, Officer Crist testified 


1/ si though Officer Crist also testified that the light was on inside 


appellant's car (PH 10; HMS 30, 40; Tr. 83, 100), the other police 

officer was unable to confirm this very important fact (Tr. 111-112). 
If the interior light was on, that would add some credence to the 
testimony that the small green billfold was found without benefit of 
a search. Again, however, the undisputed facts cast doubt on this 

assertion. There is no question that the appellant and his companion 
were changing the battery when they were approached by the police 
officers. This is further confirmed by the fact that the car was 
inoperable and had to be towed to the police precinct. (Tr. 100). 

But if the battery was not working, how was it that the light inside 
the car was on? 
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on a number of occasions that on the night of the robbery both of the 
victims in fact identified the appellant and his companion as two of 

the assailants. (PH 14-15; HMS 31, 42; Tr. 95). However, Miss Harbaugh 
testified on several occasions that she was not able to identify 
appellant or his companion -- either when the appellant was presented 

to her shortly after the robbery, or at the preliminary hearing, or at 
the trial. (PH 20; Tr. 72). Mr. Steponkus also testified on numerous 
occasions that he had never been able to identify appellant or his 
companion. (PH 22; HMS 59; Tr. 43-44). 

In contrast to the testimony presented by the Government at 
the hearing on the motion to suppress, which, as we have seen, was fraught 
with contradictions onia number of key points, the testimony of the 
appellant was clear and concise, and consistent with many of the undis- 
puted facts. He testified that while driving his father's car, it 
stalled, and that he and his companion then pushed it into an alley, 
where they were in thei process of changing the battery. They were then 
approached by two policemen who asked the appellant for identification, 
searched the car, and then placed them under arrest. Subsequently, 
after being placed in the back of a patrol wagon, the police attempted, 
without success, to get one of the victims to identify the appellant 
and his companion. (See, generally, HMS 5-19). 

As indicated above, the appellant's testimony on lack of 
identification was confirmed by the victims themselves. This corro- 


boration adds considerable substance to the appellant's credibility 
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regarding those portions of his testimony which were in conflict with 


‘ the testimony presented by Officer Crist. In fact, during the hearing 


Judge Bryant indicated that the appellant's overall testimony, as 

| contrasted to that of Officer Crist, was quite believable. (HMS 66-71). 

? Thus the crux of the question on the suppression issue thvolves 
evaluation of the credibility of two witnesses -- one under indictment 

| for a crime who testified that the police officers conducted a search 


; of his car, and whose testimony in other respects was quite believable 


and consistent with certain undisputed facts; and the other, a police 
| 

) ; officer, who testified in a manner that would provide probable cause 

: for the subsequent arrest of the appellant, but whose testimony on a 

number of important points is inconsistent, contradictory, and on at 


least one occasion, demonstrably untrue. 


It might be argued that none of the discrepancies and contra- 


dictions standing alone would be enough to completely discredit Officer 


Crist's testimony. But taken together, they awaken a grave doubt as to 


the accuracy of the officer's description of the circumstances surrounding 


the arrest, and as to his credibility as a witness. At the suppression 


hearing, Judge Bryant was understandably quite disturbed by Officer Crist's 
testimony, and expressed his misgivings this way: 


description he didn't have and an officer said people 

were identified and as a matter of fact they were not, 

do you think I am bound to believe him when he says the 
i doors were open and he just looked around?" (HMS 50). 


| 
| 
"And when an officer says he found or he operated ona | 
| 
i 


And later in the hearing Judge Bryant said: 
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", . . this case is a case where a man says he saw a 

door open and the boy says he was going through his car. 

And this boy has a very keen interest in the outcome of 

the case and the officer's testimony has been shaken in 

a couple [of] very, very serious areas and it disturbs 

me." (HMS 71). 

In view of the discrepancies and contradictions prevalent in 
that testimony, we submit that Judge Bryant was in error in denying 
the motion to suppress, and that it should have been granted on a 
rejection of the testimony of Officer Crist as "inherently incredible." 
That is, the policemen ‘did not sustain the burden of showing that either 
a search did not occur, or that probable cause for arrest otherwise 
existed. Cf. United States v. Jeffers, 342 U.S. 48 (1951); Wrightson 
v. United States, 95 App. D.C. 390, 222 F.2d 556 (1955). 

In the Jackson case, 122 App. D. C. 324, 353 F.2d 862 (1965), 
this Court did not hesitate to reverse a conviction on the grounds 
that the evidence would not sustain an implied finding by the trial 
judge that the arresting officers had a detailed description of the 
defendant that would have constituted probable cause for his arrest. 
That decision involved rejection of police testimony under the 
"inherently incredible" rule. We submit that the same result is 
required here. Officer Crist has given crucially different versions 
of the facts surrounding the discovery of the small billfold, and in 
other areas his testimony is vague, inconsistent, or flatly untrue. 

In other words, his story is anything but "clear, positive, and 


convincing." See United States v. Vickers, 387 F.2d 703 (4th Cir. 1967). 


Under those circumstances it is proper, we submit, to reject his 
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testimony and suppress the evidence against the appellant under the, 


exclusionary rule of the Fourth Amendment. 


II. THE TRIAL JUDGE ERRONEOUSLY DENIED A MOTION FOR A DE NOVO HEAR ING 
ON THE SUPPRESSION ISSUE SINCE THE INCONSISTENCIES IN POLICE TESTIMONY 
REQUIRED A FURTHER INQUIRY AND A FRESH DETERMINATION AT TRIAL. 
[See PH 3-22; HMS 5-13, 18-44, 48-62, 65-72, and Def. Ex, /15 Tr. 3-9, 
23-38, 42-77, 80-112, 114-127, 130-141, and Gov. Ex. 2.J= 


It is the appellant's position that the numerous inaccuracies 


and inconsistencies in police testimony at the hearing on the motion to 


suppress, which have been set forth in considerable detail in the 
preceding section, cast such doubt on credibility that the solicenehts 
version of the manner in which the green billfold was discovered should 
have been rejected. Accordingly, the pre-trial motion to suppress 
should have been granted, and the evidence seized during and subsequent 
to the arrest (billfold and contents, wrench and ten dollar bill) | 
should not have been admitted in evidence at trial. But even if the 
discrepancies and contradictions do not necessitate reversal of the 
pre-trial ruling, the problems of credibility that were raised — 
sufficiently serious as to require a new hearing on the Seen a 
issue at trial. Although the suppression issue was raised again at 
the beginning of the trial, it was rejected on the grounds that a full 


hearing had already been held, and, according to Judge Corcoran, " ‘ou 


only get one bite of the apple, as far as I am concerned." (Tr. 8)i. 


1/the following abbreviations are used throughout this brief: 
"PH'' - Preliminary Hearing, transcript 


"HMS'' - Hearing on Motion to Suppress, transcript 
"Tr." - Trial, transcript 
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A pre-trial ruling on a motion to suppress does not, in all 


cases, bind the trial judge. Cogen v. United States, 278 U.S. 221 (1929); 


Gouled v. United States, 255 U.S. 298 (1921); and Anderson v. United 
States, 122 App. D.C. 277, 352 F.2d 945 (1965). Im fact, under certain 
circumstances the judge at trial is required to grant a new hearing, 
even though there had previously been a full hearing on the suppression 
issue. Rouse v. United States, 123 App. D.C. 348, 359 F.2d 1014 (1966). 
In the Rouse case, supra, the pre-trial testimony of the two 
police officers who arrested the defendant for possession of narcotics 
contained a number of inconsistencies: they gave conflicting stories 
as to who was driving the cruiser; as to where the defendant was first 
seen; and as to the direction in which he was walking. The judge at 
the suppression hearing expressed misgivings over these inconsistent 
aspects of the officers' testimony, but nevertheless denied the motion 
to suppress. At trial, one officer changed his testimony to concur with 
that of the other officer, explaining that he had previously confused 
this case with another narcotics case that had arisen a few days 
earlier. The trial judge refused to reconsider the suppression question, 
finding that a full and complete hearing had already been held. The 
Court of Appeals found error in this ruling, since the cloud on the 
officers' testimony required new consideration of the credibility issue: 
"The courts are particularly sensitive to new matters 
concerning a search incident to a warrantless arrest. ... 
the police, who have the burden of showing that a warrant- 
less arrest was valid, must take all reasonable steps to 
assure that their testimony accurately reflects what 
occurred. And the courts must ‘scrutinize more closely 
the testimony in cases involving warrantless arrests.'" 


123 App. D.C. at 350, 359 F.2d at 1016. [Footnotes 
omitted. ] 
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We submit that the inconsistencies in the testimony of 
Officer Crist were at least as glaring and as damaging to his 
credibility as those manifest in the Rouse case. The judge at the 


suppression hearing in the instant case, as in the Rouse case, | 


expressed concern over these inconsistencies. And the trial judge in 
| 


the present case, like the Rouse case, erroneously refused to reopen 


the matter at trial. (Tr. 3-8). ! 
Furthermore, portions of the testimony offered by the police 
officers at trial were not consistent with prior statements at the | 
preliminary hearing and the pre-trial hearing on the motion to suppress -- 


thus casting additional doubt on Officer Crist's credibility in general, 


and on his version of the manner in which the small billfold was discovered. 
For example, at trial Officer Crist attempted, unsuccessfully, to rheon- 
cile the significant differences in his earlier testimony regarding | the 
exact location from which he first saw the billfold in the appellant's 

| 


car, and whether or not such observation had been made only after 

leaning inside the car. (Tr. 102-103). He also testified at trial! that 
| 

the spark plug wrench was found on the floorboard "under the right 


| 
front seat" (Tr. 88), whereas he previously stated that the wrench was 


"on the driver's side stuffed down between the seat and the support 
that holds the seat in." (HMS 32). And although Officer Crist several 
times left the impression that he found the wrench in the car ertiel te 
the time appellant was arrested (PH 4; HMS 30, 32), according to the 


testimony at trial Officer Grove discovered the wrench (Tr. 88, 121), 


in 


but not until after the car had been towed to the precinct. (Tr. 124). 
Thus, as in Rouse, review of the testimony offered at trial indicates 
that "doubts concerning the sufficiency of the police testimony came 
not alone from the inconsistency at the suppression hearing." 123 
App. D.C. at 350. 

What is involved here is, in one sense, a simple matter of 
credibility. But the credibility at issue here must be evaluated not 
only in light of the testimony of the parties at the pre-trial hearings, 
but also must be considered in light of the subsequent testimony at 
trial. Because the two victims of the robbery did not identify the 
appellant, the testimony of the officer as to the circumstances sur- 
rounding the alleged discovery of the small billfold in the appellant's 
car is the heart of the Government's case. This crucial testimony had 
been shaken seriously, and should have been considered anew at the 
trial. The Rouse decision is an enlightened one; standing, we think, 
for the proposition that -- in close cases where there are grave doubts 
about the credibility of key witnesses -- every opportunity should be 
provided to ascertain finally the truth surrounding the circumstances 
of the arrest and the seizure of evidence. We submit that in the 
instant case every opportunity has not been given, and that the trial 


judge should have considered the matter anew. 


ssNidea. 


III. THE TRIAL JUDGE'S INSTRUCTION RELATING TO THE FAILURE TO 
"SATISFACTORILY EXPLAIN" POSSESSION OF RECENTLY STOLEN GOODS COULD 
WELL HAVE BEEN UNDERSTOOD BY THE JURY AS A COMMENT ON THE APPELLANT 


"'s 


FAILURE TO TESTIFY, AND WAS THEREFORE PREJUDICIAL TO APPELLANT'S RIGHTS 


AGAINST SELF-INCRIMINATION. 
[See Tr. 147-149, 184-205.] 


1 


| 
It is well established that comments on an accused's failure 


to testify violate the self-incrimination clause of the Fifth Amendment 


and its statutory analogue, 18 U.S.C.A. §3481. See, e.g., Griffin v. 


State of California, 380 U.S. 609 (1965), rehearing denied, 381 U.S 
957 (1965). In the case at hand, neither the appellant, nor his 


companion, who was a co-defendant, took the stand, and no other 


1 


witnesses were called in either's behalf. Under these circumstances, 


we submit that a portion of the trial judge's charge to the jury 
reflected adversely on the appellant's failure to testify. 


In its charge to the jury the Court gave the following 


instruction: | 


"If you find beyond a reasonable doubt that these 


defendants were in exclusive possession of property i 


of the complaining witnesses and that the property 
had been recently stolen and that the defendants' 


possession of the property under the circumstances 


in_question has not been satisfactorily explained 
to you, you may, if you see fit to do so, infer that 


the defendants are guilty of the crime of robbery as | 
charged." (Tr. 197). [Emphasis added.] 


At the end of the instructions, but before the jury retired, 


counsel for appellant took exception to the above instruction, since 


the appellant had chosen not to testify. Judge Corcoran seemed to | 


realize that the objection had merit, but denied it, apparently on 


the 
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grounds that it was not eineiy 2’ However, since the objection was 

made before the jury retired, it complied with the necessary 

procedural requirements. Rule 30, Fed. Rules Crim. Pro. 

The fact that adverse inferences can be drawn from possession 
of recently stolen goods is not questioned. Wilson v. United States, 
162 U.S. 613 (1896). Nor is it improper for a trial judge to instruct 
the jury regarding inferences that may be drawn from failure to explain 
incriminating circumstances when the defendant takes the stand and 
testifies. Caminetti v. United States, 242 U.S. 470 (1917); United 
States v. Sahadi, 292 F.2d 565 (2d Cir. 1961). But comments in a 
closing argument or statements in the charge to the jury that could be 
interpreted as focusing attention on the accused's failure to testify 
are improper and prejudicial. United States v. Weir, 348 F.2d 453 (4th 
Cir. 1965); Fowler v. United States, 310 F.2d 66 (5th Cir. 1962). 

i/ "MR. MANAHAN [appellant's counsel]: I would like to take 
exception on behalf of the defendant Coates to the instruction on 
possession of recently stolen goods and the inferences -- the last 
statement you made as to possession of recently stolen property if 
it has not been satisfactorily explained -- which may be considered. 


Since the defendant Coates did not testify, I feel that instruction 
should not have included that explanation. We take exception to it. 


"THE COURT: I think you should have called that to my 
attention long ago. I told you I was going to give the instruction 
on inferences. 


"MR. MANAHAN: I wasn't aware Your Honor was going to give 
that charge. 


"THE COURT: That is a standard charge. 
"MR. MANAHAN: I would like my exception noted. 


"THE COURT: You have your exception." (Tr. 205). [Emphasis 
added.] 
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In this case it might be argued that the instruction in | 
question did not necessarily reflect on the appellant's failure to | 
testify, because the "satisfactory explanation" of possession of | 
recently stolen goods could have been offered by other witnesses ! 


called on appellant's behalf. But such contention fails to focus on 


the realities in this particular case. Since the appellant and his 
| 
companion were arrested after midnight while in possession of goods 


that had been stolen less than an hour earlier, it is highly unlikely 


that anyone, other than appellant and the co-defendant, would have | 


been able to offer testimony explaining such possession. Under su¢h 
| 
circumstances it is reasonable to assume that the jury understood the 


instruction on the failure to satisfactorily explain possession asia 


comment on the lack of explanation by the only persons in a position 


to offer such evidence -- the appellant and his companion, the co-|! 
defendant. Accordingly, the instruction could reasonably have been 
understood as a comment on the failure of co-defendants to testify} 


Nor can it be argued that since it is permissible for a | 


jury to draw an inference of guilt from the failure to explain posses- 


sion of recently stolen goods, a court's instruction to that effect is 


not objectionable. According to the Supreme Court in Griffin v. State 
of California, 380 U.S. 609 (1965): ! 
"What the jury may infer, given no help from the court, | 
is one thing. What it may infer when the court solemnizes 
the silence of the accused into evidence against him is 

quite another." 380 U.S. at 614. | 


While the trial court, at counsel's request, did instruct the 


jury regarding the defendant's right not to take the stand (Tr. 190), 


sor. 


such an instruction does not, in and of itself, offset the prejudicial 


effect of another comment reflecting on the failure to testify. Griffin 


v. State of California, supra; United States v. Weir, 348 F.2d 453 (4th 
Cir. 1965). This would be particularly true, we submit, where, as here, 
the instruction regarding the accused's right not to testify was given 
earlier in the charge, and was not in any way connected with the pre- 
judicial portion. 

Since the jury had not yet retired, it is difficult to under- 
stand the trial judge's failure, after timely objection, to reinstruct 
the jury on these points, in a manner that could well have offset the 
prejudicial impact on the jury. In fact, proper explanatory instruc- 
tions have been held to cure defects similar to those present in this 
case. See, e.g., Brown v. United States, 370 F.2d 874 (9th Cir. 1966). 

The instruction relating to the failure to explain recent 
possession of stolen goods, under the circumstances of this case, 
could well have been construed by the jury as an adverse reference to 
the fact that the appellant and the co-defendant did not testify in 
their own behalf. This reference, coupled with the trial judge's 
failure, after timely objection, to reinstruct the jury in such a 
manner as to remove any improper implication, were prejudicial to the 


appellant's rights secured by the Fifth Amendment. 
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IV. THE GOVERNMENT, FROM ALL THE EVIDENCE, FAILED TO PROVE THE 


APPELLANT'S GUILT BEYOND A REASONABLE DOUBT AND, THEREFORE, THE TRIAL 
JUDGE ERRONEOUSLY DENIED APPELLANT'S MOTION FOR ACQUITTAL, oR IN THE 


ALTERNATIVE, A NEW TRIAL. 
[See Tr. 3-9, 23-38, 42-77, 80-112, 114-127, 130-147, 218-223.] 


It is, of course, elementary that a defendant charged with a 


crime is presumed to be innocent, and that his guilt must be established 


beyond a reasonable doubt. See, e.g., Billeci v. United States, 87 


App. 


D.C. 274, 184 F.2d 394 (1950). And the burden rests on the prosecution 


ied 


to establish evidence of guilt on each element of an offense. Unit 


States v. Waters, 73 F.Supp. 72 (D.C. 1947), appeal dismissed, 335 
| 
869 (1948). 


The standard that the trial judge must conform to in rulj 


on a motion for acquittal has been outlined this way: 


"The true rule, therefore, is that a trial judge in | 
passing upon a motion for directed verdict of acquittal | 
(now motion for judgment of acquittal) must determine 
whether upon the evidence, giving full play to the right | 
of the jury to determine credibility, weigh the evidence, 
and draw justifiable inferences of fact, a reasonable 
mind might fairly conclude guilt beyond a reasonable 
doubt. If he concludes that upon the evidence there 
must be such a doubt in a reasonable mind, he must grant 
the motion; or, to state it in another way, if there is 
no evidence upon which a reasonable mind might fairly 
conclude guilt beyond reasonable doubt, the motion 

must be granted." Curley v. United States, 81 App. 

D.C. 389 at 392-393, 160 F.2d 229 at 232-233 (1947), 
cert. denied, 331 U.S. 837 (1947). 


U.S. 


ng 


The evidence against the appellant in this case must be tested against 


| 
this rigorous standard of reasonable doubt. | 


A crucial factor in this case is the failure of either victim 


to identify the appellant. This is important, first, because it goes a 


considerable distance toward establishing a reasonable doubt as to 


his 
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presence at the scene of the crime. Secondly, it is crucial in 
demonstrating the glaring falsity of Officer Crist's testimony that 
the victims did in fact identify the appellant. 

The only substantial evidence against the appellant was 
Officer Crist's testimony that he discovered the victim's small 
billfold in the appellant's father's car. This testimony, as has 
been demonstrated above, is shrouded in inconsistency, and its 
significance is therefore greatly weakened. In fact, because of the 
discrepancies rampant in Officer Crist's testimony, one may in good 


conscience ask whether the billfold was discovered in the appellant's 


car at all, or whether 'the officer found it in the alley while examining 


the car. 

The Governmerit's case also included testimony about the 
discovery of a spark plug wrench in the appellant's car, which 
appellant admitted was his. The wrench was generally identified by 
one of the victims as similar to the one used in the robbery (Tr. 28). 
Such evidence is hardly enough to establish guilt beyond a reasonable 
doubt. 

Mr. Steponkus also testified that the robbers took a crisp, 
new ten dollar bill from his wallet, along with some one dollar bills. 
(Tr. 28-29). Such a ten dollar bill was subsequently found on the 
appellant, but surely this cannot be given controlling significance -- 
first, because of the lack of positive identification that this bill 


was one that was received by Steponkus when he cashed a check several 


“30s 


days previously, and, secondly, because of the possibility that 


appellant may have received the ten dollar bill in a lawful manner. 


Furthermore, the description given to the police can only, be 


termed general at best. The police lookout described only five Negro 


males in their early teens, one sixteen or seventeen, with a very dark 
complexion, wearing a white tee shirt. (Def. Ex. 1, HMS). Miss | 
Harbaugh testified only that one individual was wearing plaid shorts 
and another was wearing a white tee shirt. (Tr. 62). Mr. Steponkus 
observed only that one robber was wearing a white tee shirt -/ (Tx. 42). 
In this context the meager similarities in dress between some of the 
robbers and the appellant cannot be given any probative value. 
Although dealing with a different issue -- probable cause to 

arrest -- Gatlin v. United States, 117 App. D.C. 123, 326 F.2d 666) (1963), 
is instructive here. That case involved a robbery of a Washington) 
restaurant. An eyewitness gave a general description of the robbers, 
which was broadcast on a police lookout. It described them as Negro 
males, age twenty-five to thirty, one of whom was wearing a light trench 
coat. Gatlin's arrest was predicated only on the fact that there was a 

robbery; that one of the robbers was a Negro wearing a trench coat} that 
such a Negro man had fled from a taxi; and that Galin, a Negro man, was 

observed walking down the street a mile and a half from the robbery 
wearing a trench coat. The Court held that Gatlin's arrest was without 


| 
probable cause: "This is not the type of evidence which would justify 


deprivation of liberty." 117 App. D.C. at 128, 326 F.2d at 671. 


A/the appellant at the suppression hearing testified that he was wearing 
black shorts with a white golf shirt. (HMS 10). 


wats 


Another factor tending to establish reasonable doubt is the 
dismissal at trial of the charges against appellant's companion and 
co-defendant, Wilbur L. Robinson. After all evidence had been sub- 
mitted, counsel for each defendant moved for an acquittal. The trial 
judge took both motions under advisement, and after the jury had found 
both guilty, he dismissed the case against Robinson. This was 
evidently done on the authority of Goodwin v. United States, 121 App. 
D.C. 9, 347 F.2d 793 (1965), cert. denied, sub. nom, Vaughn v. United 
States, 382 U.S. 855 (1965). That case involved a joint trial of four 
men, three of whom were shown by the Government to have actively 
participated in a robbery. The fourth, Paul Vaughn, was not in the 
grocery store at the time of the robbery, nor was it shown that he 
was in the automobile during commission of that crime. He was, 
however, found in the car by the police an hour later, at which time 
stolen cigarettes and coins were also discovered. Vaughn denied any 
participation in the crime, and he was not identified by anyone. A 
trial judge nevertheless sent his case to the jury on the theory that 
he was in possession of recently stolen articles, since he was found 
in the car when the officer stopped it and discovered the goods. Under 
these facts, the Court of Appeals held, per curiam: 

"But, in view of his denial of guilt, that was not 

enough to justify the conclusion beyond a reasonable 

doubt that he had been the look-out man. Nor was 

Paul's presence in the car at the time of the arrests 

sufficient, we think, to show that he was in posses- 

sion of the recently stolen articles here involved. 


As to him, the judgment must be set aside." 121 App. 
D.C. at 11, 347 F.2d at 795. 
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The only evidence against the appellant that did not also | 

| 

: implicate the co-defendant was (i) the fact that Coates, or rather i 
| 
| 
| 


his father, owned the car where the billfold was allegedly found; 
(ii) the fact that Coates admitted owning the spark plug wrench 
which bore a similarity to the weapon which was used in the robbery} 
and (iii) the fact that a new, crisp ten dollar bill that could have 
been the one taken in the robbery was found in the appellant's pocket. 

A comparison of the cases in this jurisdiction where the 
: evidence was held insufficient to support a conviction compels the | 
same result in the instant case. Thus, for example, the holding of | 
this Court in Cooper v. United States, 94 App. D.C. 343, 218 F.2d 39 
i (1954) is of considerable interest: 


"That the getaway car was being bought by Cooper, that 
he was a friend of Bullard, who was clearly one of the 
robbers according to this record, and that he asked 

his cousin to corroborate his being in North Carolina, 
create suspicion. Such evidence might raise a question 
in a reasonable man's mind. But that is not enough. 
Guilt, according to a basic principle in our juris- 
prudence, must be established beyond a reasonable 
doubt. And, unless that result is possible on the 
evidence, the judge must not let the jury act; he 
must not let it act on what would necessarily be only 
surmise and conjecture, without evidence." 94 App. | 
D.C. at 345-346, 218 F.2d at 42. 


| While a reasonable man might "surmise" that the appellant |was 


somehow involved in the robbery, "conjecture" is not enough, and even a 
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“grave suspicion" will not support a conviction. Scott v. United States, 
98 App. D.C. 105, 232 F.2d 362 (1956) 2! 
The presence of a wrench in an automobile is certainly not 


suspicious per se, and neither is mere possession of a crisp ten 


dollar bill, which may have been issued sometime during the course of 
a day by a bank where one of the victims had cashed a check. The 
inconsistencies and contradictions in the police officer's testimony 
cast doubt on his version of the alleged discovery of the billfold, 
but even if it were found in appellant's father's car, the conviction 
cannot be sustained on the basis of such evidence under the decision 
in Goodwin v. United States, 121 App. D.C. 9, 347 F.2d 793 (1965). 
There is, in short, nothing that places appellant at the scene of the 
crime. Suspicion is the strongest conclusion that can be drawn from 
examination of the evidence in this case, and that does not approach 
the degree of certainty required by "reasonable doubt." We therefore 
submit that the trial judge erroneously denied the appellant's motion 


for acquittal. 


Lune sum total of the foregoing evidence undoubtedly is sufficient to 
create grave suspicion that Scott advised, incited, or connived at 
the offense or aided and abetted Pell. But grave suspicion is not 
enough. It seems to us that upon an objective consideration any 
reasonable man must necessarily have had reasonable doubt as to 
Scott's participation. Therefore, the District Court should have 
granted the motion for judgment of acquittal." 98 App. D.C. at 
107, 232 F.2d at 364. [Footnotes omitted.] 


= thin 


CONCLUSION 
On the basis of the foregoing, appellant respectfully 
requests this Court to reverse the decision of the Court below, and 
(1) direct that a verdict of acquittal be granted, or remand this 
case for a new trial; or (2) remand this case for a new trial -- with 


the direction that the evidence illegally seized be suppressed, or 


that a de novo hearing on the suppression hearing be granted. 


Respectfully submitted, 


/s/ Gerald P. Johnston 
Gerald P. Johnston 


Attorney for Appellant 
(Appointed by this Court) | 


November 12, 1968 
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CERTIFICATE OF SERVICE 

I hereby certify that two copies of Appellant's Brief have 

been personally delivered to the office of the United States Attorney 
for the District of Columbia, Room 3600, United States Court House, 
Third Street and Constitution Avenue, N. W., Washington, D. C., this 


12th day of November, 1968. 


Gerald P. Johnston 


APPENDIX 


CHRONOLOGICAL LIST OF EXHIBITS AND PAGES 
OF TRANSCRIPT DEEMED NECESSARY BY APPELLANT'S 
COUNSEL FOR THE COURT TO REVIEW 


I. Preliminary Hearing 
(a) Pages of Official Transcript: 
Pp. 3-22. 


II. Hearing on Motion to Suppress 
(a) Pages of Official Transcript: 
pp. 5-13; 18-44; 48-62; 65-72. 


(b) Defense Exhibit 1 - transcript of lookout broadcast 


(c) Defense Exhibit 2 - transcript of Preliminary 
Hearing (see above) 


IIL. Trial 
(a) Pages of Official Transcript: 
(i) Volume I 
pp. 3-9; 23-38; 42-77. 


(ii) Volume II 
pp. 80-112; 114-127; 130-149; 184-205; 218-223. 


(b) Government's Exhibit No. 2 - small green wallet 


(c) Defendants" Exhibit No. 2 - transcript of Preliminary 
Hearing (see above) 
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ISSUES PRESENTED * 


In the opinion of the appellee, the following issues are 
presented: 


7 ' 1) Whether certain evidence introduced at trial was the 
fruit of an illegal search and seizure? 

| 2) Whether there was sufficient evidence produced at 

' trial for a reasonable man to fairly conclude guilt be- 
yond a reasonable doubt? 

' 8) Whether the trial judge’s instruction relating to the 

| permissible inference which could be drawn from the recent 

| possession of fruits of a crime was prejudicial to defend- 
ant’s rights against self-incrimination? 


* The pending case has not previously been before this Court. 
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United States Court of Appeals 


> FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,067 


UNITED STATES OF AMERICA, APPELLEE 
vv. 


PAUL J. COATES, JR., APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Coates and a co-defendant, Wilbur L. Robinson, pleaded 

| not guilty to a four-count indictment charging violations 

of 22 D.C. Code § 2901 (robbery) and 22 D.C. Code § 502 

| (assault with a dangerous weapon). A jury trial was held 

and Coates was convicted of two counts of robbery, one of 

_ simple assault and one of assault with a dangerous weapon. 

He was subsequently sentenced to eight years imprison- 
ment. 


1 Robinson was also found guilty by the jury but upon motion 
' ‘was acquitted by the trial court notwithstanding the verdict. 


(1) 


2 


The relevant facts show that on the evening of July 30, 
1967, at approximately 11:40 p.m., William P. Steponkus 
and Judith L. Harbaugh were seated in Mr. Steponkus’ 
automobile in the District of Columbia. The car was parked 
on the north side of the 3700 block of U Street, facing 
west. At this point, five young men approached them 
from the rear and surrounded the car. One of the young 
men brandished a metal object—“resembling a wrench or 
pipe” (Tr. 27).?, Thereupon, Mr. Steponkus was robbed 
of approximately $15, including a “crisp new ten-dollar 
bill” (Tr. 29), his wrist watch and car keys. Miss Har- 
baugh was robbed of a green alligator wallet and contents, 
and a package of cigarettes. The assailants then withdrew 
and were seen by their victims to be proceeding in a gen- 
erally southern direction down 37th Street. (Tr. 25-32, 
57-63). 

Mr. Steponkus used a spare ignition key to start his 
car. He and Miss Harbaugh drove south on 37th Street, 
passing their assailants at the intersection of 37th Street 
and Whitehaven Parkway (approximately 100 yards from 
the scene of the crime, Tr. 34), and proceeded to the Sev- 
enth Precinct Police Station at 3218 Volta Place, N.W. 
(Tr. 32-36, 65-66). The victims reported the incident to 
Officers Robert Crist and Robert Grove who were standing 
in front of the station house. They described the manner 
in which the theft occurred, including a description of the 
metal object used as a weapon by one of their assailants 
(HMS 56-58) , provided details of the articles stolen (HMS 
56-57), pinpointed the location of their assailants when 
they were last seen and gave a description of their assail- 
ants. The assailants were said to be male, teenaged Negroes 
of medium height. The extent to which their clothing was 
described is difficult to determine from the record. At the 
Hearing on the Motion to Suppress (October 13, 1967), Mr. 
Steponkus testified, “. . . I recall one of them wearing a 


2 Trial transcript references are identified as “Tr.”. Additional 
abbreviations used throughout this brief are “PH” which refers 
to the transcript of the Preliminary Hearing and “HMS” which 
refers to the transcript of the Hearing on the Motion to Suppress. 
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' white T-shirt, and Miss Harbaugh, I believe, made the 


comment about that same individual wearing black ber- 
muda shorts, and she identified another one as wearing a 


' striped shirt.” (HMS 56). At trial (April 22, 1968), Mr. 
| Steponkus testified, “I remember one wearing a white T- 


43). 


shirt, the others seemed to have darker shirts.” (Tr. 42- 


As the complainants went into the station house to give 
a report to the desk Seargent, Officers Crist and Grove 


' drove to the intersection of Whitehaven Parkway and 37th 


| Street. As they entered Whitehaven, they looked down 


a short alley and observed Coates and Robinson standing 
' next to Coates’ automobile. The automobile was approx- 


mately 40 or 50 yards from the location where the com- 
plainants had last seen their assailants and 140 or 150 
yards from the scene of the crime (Tr. 34-36). It was now 


_ approximately 12:05 a.m., July 31 (HMS 37). Coates was 
| wearing a white shirt and black bermuda shorts and Rob- 


inson was wearing a striped shirt (Tr. 90, PH 8, HMS 
30). The hood of the car was raised, the interior light was 


' on and the doors were open.* (PH 4, HMS 30 and 40, Tr. 


83 and 112). Coates and Robinson were charging the bat- 


' tery.5 Both policemen got out of their car and walked 
' around to the side of Coates’ car (Tr. 84 and 110). The 
| green alligator wallet taken from Miss Harbaugh was on 


the front floorboard of the car on the driver’s side. A spark 


_ plug wrench was on the right, front floorboard. (PH 4, 


HMS 30-32, Tr. 88 and 121-124). Officer Crist apparently 
placed his head inside the car before sighting the wallet 


3 Enroute to the scene of the crime a lookout broadcast was re- 


' ceived by Officers Crist and Grove. This was somewhat less descrip- 


tive than the report given to the two officers by the complainants 
earlier. (See Defense Exhibit #1). 


* Coates testified that both doors were closed, but that the win- 
dows were open. (HMS 28). Officer Grove “. . . couldn’t recall” 


. if the lights were on (Tr. 112) but Officer Crist’s testimony on this 
' point is consistent. (PH 10, HMS 30 and 40, Tr. 88 and 100). 


5 There were two batteries involved. One was on the fender of 


' the car and the second one was in the battery box. (PH 4, Tr. 84 


and 109). 
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(Tr. 103). Officer Grove sighted it while standing outside 
of the car (Tr. 125). Officer Crist retrieved the purse 
from the car and Coates and Robinson were placed in a 
police wagon. (PH 11, HMS 80, Tr. 90). 

The complainants were brought to the scene but were 
not able to positively identify Coates or Robinson as 
their assailants. (PH 20-22, HMS 59, Tr. 43-44 and 72). 
However, Miss Harbaugh was able to positively identify 
the green alligator purse as the one that was stolen from 
her less than an hour before. (Tr. 68-69). Later at the 
station house, Officer Grove retrieved the spark-plug 
wrench from the front of Coates’ car (Tr. 121) and this 
was identified by Mr. Steponkus as resembling the weapon 
used by one of the assailants (Tr. 28). Officer Grove also 
recovered a crisp new ten-dollar bill from Coates which 
was later identified by Mr. H. Eldred Wilson, a bank 
cashier, as being among a series of bills that were distri- 
buted on the day when Mr. Steponkus last cashed a check 
at the bank facility maintained by the House of Repre- 
sentatives. (Tr. 180-136) .° 


ARGUMENT 


I. The lower court did not err in denying defendant’s 
motions to suppress certain evidence based on an 
alleged illegal search and seizure. 


(Ph 3-24, HMS 26-70, Tr. 80-94 and 106-125.) 


The facts show that the police discovered the defendant 
and Robinson approximately 40-50 yards from the location 
where the complainants had last seen their assailants (Tr. 
34-36). The defendant fit a description given to the police 
by the complainants (HMS 56, Tr. 42-43). It was about 
25 minutes after the robbery had been committed (HMS 
37), and the defendant was standing next to his car which 


¢ Appellant admitted having had this bill removed from his per- 
son (HMS 16). Mr. Steponkus and Miss Harbaugh also identified 
it as being in the same general condition as the bill taken from 
Mr. Steponkus (Tr. $1-32 and 70). 
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“was secreted in an alley (Tr. 34-36). This is more than a 
' Gatlin-like situation where the officers had only a meager 
‘ general description of the robbers.’ In these circumstances, 
' the police officers, acting in good faith, had probable cause 


to arrest and to conduct a contemporaneous search. Con- 


' ditioned by their observations and information, and guided 


by the whole of their police experience, they reasonably 


could have believed that a crime had been committed by the 
' persons to be arrested.’ See Jackson v. United States, 112 


U.S. App. D.C. 268, 302 F.2d 194 (1962); Brinegar v. 


"United States, 338 U.S. 160 (1949). Cf. Norman v. United 


States, 126 U.S. App. D.C. 388, 379 F.2d 165, cert. denied, 


' 889 U.S. 886 (1967) ; Hiet v. United States, 125 U.S. App. 
D.C. 338, 372 F.2d 911 (1967). 


The Supreme Court has also indicated that “. . . the 
sounder course is to . . . make the scope of the particular 


' intrusion, in light of all the exigencies of the case, a central 
' element in the analysis of reasonableness”. Terry v. Ohio, 


392 U.S. 1, 18 (note 15) (1968). 
Moreover, in the circumstances of this case, defendant is 


' hardly in a position to argue that he was the victim of an 


illegal search. What is constitutionally protected is that 
which an individual seeks to preserve as private—what a 


_ person knowingly exposes to the public is not a subject of 


Fourth Amendment protection. Harris v. United States, 


7 Gatlin v. United States, 117 U.S. App. D.C. 128, 826 F.2d 666 


(1968). Compare Paris v. United States, 116 U.S. App. D.C. 112, 
| $21 F.2d $78 (1968) ; Bell v. United States, 102 U.S. App. D.C. 383, 


254 F.2d 82, cert. denied, 358 U.S. 885 (1958) ; Robinson v. United 


' States, 109 U.S. App. D.C. 22, 288 F.2d 508, cert. denied, 364 U.S. 


919 (1960); Campbell v. United States, 110 U.S. App. D.C. 111, 
289 F.2d 775 (1961). 


8 Defendant contends arrest did not occur until after Officers 


' Crist and Grove discovered the green alligator wallet. The Gov- 
' ernment argues that, although unannounced, arrest can be said to 
' have occurred when the police first approached defendant. Henry v. 


United States, 361 U.S. 98 (1959) ; United States v. Boston, 380 F.2d 
987 (2nd Cir.), cert. denied, 877 U.S. 1004 (1964), i.e., at this 
time defendant’s freedom of movement was curtailed. Compare 
Rios v. United States, 364 U.S. 258 (1960). 
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390 U.S. 234 (1968) ; Katz v. United States, 387 U.S. 916 
(1967) .° 

In the instant case, both Officer Crist and Officer Grove 
viewed the green alligator purse on the floor of defend- 
ant’s car (Tr. 85 and 125). Both doors of the car were 
wide open®® (PH 4, HMS 30 and 40, Tr. 83 and 112). 
The interior light was on™ (PH 10, HMS 30 and 40, Tr. 
83). Although Officer Crist placed his head inside the car 
before sighting the purse, (Tr. 103) Officer Grove made an 
independent sighting of the purse while standing outside 
of the car (Tr. 125). 

Since the purse was visible from a position outside the 
car, the fact that Officer Crist placed only his head into 
the car does not necessitate a finding that there was a 
search. In Katz v. United States, 387 U.S. 916 (1967) 
the Supreme Court indicated that strict property concepts 
are not applicable to Fourth Amendment questions since 
the Constitution protects people not places. Defendant 
chose to store the stolen article on the floor of an open 
car and in the luminosity of lights where it was clearly 
visible to police officers. In these circumstances, it would 
be stretching reality to hold that appellant “[sought] to 
preserve as private” the wallet against the risk of revela- 
tion to law enforcement officers using only the faculty of 
sight. 

Defendant also urges that Officer Crist’s testimony be 
rejected as “inherently incredible”, citing Jackson v. 
United States, 122 U.S. App. D.C. 324, 353 F.2d 862 
(1965). However, an analysis of his actions leads to the 
conclusion that his testimony is credible in light of the 
circumstances of the case. The fact that he revealed he had 


® See Hester v. United States, 265 U.S. 57 (1924); Lee v. United 
States, 274 U.S. 559 (1927) ; Ellison v. United States, 93 U.S. App. 
D.C. 1, 206 F.2d 476 (1953); Rios v. United States, 364 U.S. 253 
(1963). 


20 Defendant testified that the doors were closed. (HMS 23). 


11 Officer Grove was not able to corroborate Officer Crist’s testi- 
mony on this point. He “. . . couldn’t recall” if the lights were on 
(Tr, 112). 
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placed his head into the car when asked the question point- 
edly, lends credence to his testimony (PH 9, Tr. 103). His 
testimony regarding the description of the assailants given 
to him in front of the precinct station is corroborated by 
Mr. Steponkus in those parts relating to defendant and 
‘Robinson (HMS 56). The fact that the lookout which was 
broadcasted to Officer Crist was somewhat less descriptive 
than the one given earlier is of little significance in light 
‘of Mr. Steponkus’ corroboration on this point. Regarding 
the location of the wrench when sighted by Crist, the Gov- 
‘ernment submits there is no real distinction between the 
“. - floorboard on the right side” and that area “. .. be- 
‘tween the front right seat and its support” (PH 4, HMS 
‘32, Tr. 88). Finally, the controversy regarding the identi- 
fication of the defendant by the complainants is under- 
‘stood when one examines what was actually said to Officer 
‘Crist by Mr. Steponkus at the scene, i.e., “. . . he could 
‘not positively identify . . .” defendant, although there were 
‘some similarities in appearance (HMS 59). 

Viewed in this light, whatever minor inconsistencies exist 
‘in Officer Crist’s testimony do not call for of its rejection in 
full. 


II. There was no error in denying defendant’s motion for 
acquittal since the evidence was sufficient for a rea- 
sonable man to fairly conclude guilt beyond a reason- 
able doubt. 


(Tr. 23-70, 80-94, 106-122, 131-136; HMS 26-69; 
PH 3-24) 


Defendant contends that there was insufficient evidence 
to support his conviction. In reviewing the sufficiency of 
the evidence, this Court “must assume the truth of the 
- Government’s evidence and give the Government the benefit 
' of all legitimate inference to be drawn therefrom”. Curley 
_v. United States, 81 U.S. App. D.C. 389, 392, 160 F.2d 229, 
| 282, cert. denied, 331 U.S. 887 (1947) ; Thomas v. United 
| States, 93 U.S. App. D.C. 392, 211 F.2d 45, cert. denied, 
| 847 US. 969 (1954) ; Crawford v. United States, 126 U.S. 
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App. D.C. 156, 375 F.2d 332 (1967). Viewing the Govern- 
ment’s evidence in light of the above-mentioned standards, 
the trial court properly denied defendant’s motion for 
judgment of acquittal. 

Evidence was produced at trial that proved the defendant 
was discovered next to his automobile which was located 
approximately 40-50 yards from the location where the 
assailants were last sighted, just 30-45 minutes after the 
commission of the crime. (Tr. 82-83 and 106-109). The 
green alligator purse, later to be positively identified by 
Miss Harbaugh as the one stolen from her, was found in 
his ear. (Tr. 68-69). A spark plug wrench, subsequently 
retrieved from his car, was identified by Mr. Steponkus 
as resembling the weapon used by one of his assailants. 
(Tr. 28). A crisp new ten-dollar bill was found on defend- 
ant and identified as being among a series of bills that were 
distributed by Mr. Steponkus’ bank on the day when he 
last cashed a check—Mr. Steponkus had not yet spent the 
ten-dollar bill he received from the bank. (Tr. 130-136). 
Mr. Steponkus and Miss Harbaugh also identified the bill 
as being in the same general condition as the bill taken 
from Mr. Steponkus. Finally, the defendant fit a descrip-’ 
tion given to police by the complainants. (Tr. 42-43). 

The foregoing evidence, coupled with the inference that 
may arise from the possession of recently stolen goods, 
Wilson v. United States, 162 U.S. 618 (1896), supports 
the verdict of the jury.” 


12 The co-defendant Robinson upon motion was acquitted notwith- 
standing the verdict of the jury on the authority of Goodwin v. 
United States, 121 U.S. App. D.C. 9, 347 F.2d 793 (1965). In that 
case this Court concluded that mere presence in a car was insuffi- 
cient to justify an inference that the individual was in possession 
of the recently stolen articles contained therein. Similarly, in 
Cooper Vv. United States, 94 U.S. App. D.C. 343, 218 F.2d 39 (1954) 
this Court would not sustain a conviction based on defendant’s part- 
time use of an automobile used in a robbery. However, in the 
present case, defendant had complete control and dominion over 
the automobile in which the recently stolen goods were found. 
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Ill. The trial judge’s instruction relating to the permissible 
inference which could be drawn from the recent posses- 
sion of fruits of a crime was not prejudicial to de- 
fendant’s rights against self-incrimination. 


(Tr. 147-149, 184-205). 
At the close of trial, counsel for the Government re- 


quested an instruction on “. . . recently stolen property” 
and no objection was made by counsel for either co-defend- 


ant (Tr. 148). The Court so instructed." The Court also 
_ instructed on the defendant’s right not to testify.* At the 
' end of instructions but before the jury retired, counsel for 


Coates took exception to the instruction on possession of 
recently stolen property. (Tr. 205). 

While Griffin v. State of California, 380 U.S. 609 (1965) 
prohibits instructions by a court that an accused’s silence 


' at trial is evidence of guilt, it does not prohibit instructions 


on testimony or evidence which may stand uncontradicted. 


- This is particularly true of the inference arising from the 


possession of recently stolen property. Wilson v. United 


| States, 162 U.S. 613, 619 (1896). See Rugendorf v. United 
States, 376 U.S. 528, 586 (1964). 


The facts and circumstances of each case should be 
carefully analyzed to determine whether the language used 
was manifestly intended or was of such character that the 


' jury would naturally and necessarily take it to be a com- 


13 The judge instructed, “Now, there is a possible inference that 


you may or may not apply in this case and it is up to you to decide 


whether or not you wish to aply it. If you find beyond a reasonable 
doubt that these defendants were in exclusive possession of property 
of the complaining witnesses and that the property had been re- 
cently stolen and that the defendants’ possession of the property 
under the circumstances in question has not been satisfactorily ex- 
plained to you, you may, if you see fit to do so, infer that the 
defendants are guilty of the crime of robbery as charged. You 
are not required to so infer but you may do so if you deem it 
appropriate.” (Tr. 197). 


14“A defendant has an absolute right not to take the stand and 
I would instruct you no inference of guilt nor any other adverse 
inference can be inferred from the failure of these defendants to 
testify in their own behalf.” (Tr, 190). 
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ment on the failure of the accused to testify. See Knowles 
v. United States, 224 F.2d 168 (10th Cir. 1955). The 
language used in this case was not so intended, nor could 
it reasonably have had such an effect. It merely advised 
the jury that it could draw such an inference which is 
based on common experience and understanding. Cf. Trav- 
ers v. United States, 118 U.S. App. D.C. 276, 335 F.2d 
698 (1964). 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


DAVID G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
Assistant United States Attorney. 


KENNETH A. LAZARUS, 
Attorney, Department of Justice. 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


UNITED STATES OF AMERICA, ) 
Appellee, : 

Ts No. 22067 
PAUL J. COATES, JR., 
Appellant. 


REPLY BRIEF FOR APPELLANT 


I. THE POLICE OFFICERS' SEARCH AND SEIZURE OF THE STOLEN WALLET FROM 
DEFENDANT'S AUTOMOBILE PRECEDED THE ARREST OF THE DEFENDANT AND HIS 
COMPANION, AND WAS THEREFORE UNLAWFUL. 

[See PH 4, 8-9, 12, 20-22; HMS 10, 16, 30-32, 41, 44, 47-50, 62, 

65; Tr. 25-30, 34-37, 43-44, 57-59, 66-69, 72, 83-85, 90, 93, 108- 

110, 116, 121, 124-125, 129.JL 

On numerous occasions throughout the Hearing on the Motion 

to Suppress and subsequently at trial, Government counsel contended 
that the police officers did not arrest the defendant Coates (the 
appellant herein) and his companion, co-defendant Robinson, until 
after the discovery in defendant's car (allegedly without a search) 
of the small green wallet that had been taken from one of the robbery 
victims earlier in the evening. (HMS 47-48, 50, 65; Tr. 21). Om this 
basis Government counsel argued below that the recovery of the wallet 


constituted "probable cause" for the subsequent arrest of the defendants. 


(HMS 47-48, 50). 


1/the following abbreviations are used throughout this brief: 


"PH" - Preliminary Hearing, transcript 
"HMS" - Hearing on Motion to Suppress, transcript 
"Tr." - Trial, transcript 


ate 
| 
| 


Now, on appeal, and in spite of its previous contention and 
the undisputed evidence presented in support thereof, the Government 


for the first time argues that the "arrest can be said to have 


occurred when the police first approached defendant" (Gov't. Br. i 


p- 5, at n. 8), and that probable cause then existed and justified 
"a contemporaneous search" (Gov't. Br. p. 5). This abrupt change in 
position reflects a last-minute effort on behalf of the Government 
to justify the arrest on other grounds, in order to avoid coming to) 
grips with the question of whether the recovery of the stolen welled 


was the result of Officer Crist's unlawful search of defendant's 


automobile. If Officer Crist in fact conducted such a search prior 
to arresting the defendant, it is well established that the search | 
cannot thereafter be justified by what it happens to bring to i 


See, e.g., United States v. Di Re, 332 U.S. 581 (1948); Byars v. 


United States, 273 U.S. 28 (1927). 


A. Time of Arrest. 
Most of the pertinent facts concerning the arrest of 
defendant and his companion on the night in question are not in 
dispute. The complaining witnesses, Mr. Steponkus and Miss Harbaugh, 


were robbed by five Negro teen-agers between 11:30 and 11:40 p.m. on 


Sunday evening, July 30, 1967, while sitting in Mr. Steponkus' wactiba 
car in the 3700 block of U Street, N. W. (Tr. 25-30, 57-59). The 
victims then proceeded to the Seventh Precinct, met Officers Crist | 
and Grove outside, described the robbery to them, and then went into 


the station to make a full report. (Tr. 34-36, 66-67). Officers 


ite 


Crist and Grove then drove to the general area where the offense had 
been committed, where they observed Coates and his companion several 
blocks from the scene of the robbery. (Tr. 83, 108-109). 

When the police officers first saw the defendants, the two 
boys were in front of an automobile, which had its hood up, and they 
appeared to be tampering with it. (Tr. 84, 109-110). The car was 
parked in an alley, a short distance from the adjacent street. (Tr. 
126). The officers approached on foot, and asked the two boys what 
they were doing, to which they replied that their car had broken down 
and they were trying to start it. (PH 4, 8; HMS 16, 30; Tr. 84-85). 
The police then asked defendant Coates for registration to the vehicle 
and his driver's license, both of which he promptly produced. (HMS 10, 
30). While Officer Grove continued to talk to them, Officer Crist 
checked the inside of the car, where he allegedly discovered the purse. 
(HMS 30). The defendant and his companion were then placed in the 
patrol wagon (HMS 30; Tr’. 90), and the victims were brought to the 
alley, where they identified the small wallet as the one that had 
been stolen earlier in the evening. (Tr. 37, 68-69). Mr. Steponkus 
and Miss Harbaugh then looked at the defendants in the rear of the 
police wagon but were unable to identify either as having been among 
the five assailants. (PH 20, 22; HMS 44, 62; Tr. 43-44, 72). The 
police then took Coates and Robinson to the precinct, where Coates 
was searched, and a new ten dollar bill recovered from his pants 
pocket. (Tr. 93, 116). The automobile, which was inoperable, was 


impounded and towed to the station, where a further search by Officer 


Ce ee ne a a, 


oie 


Grove turned up a spark plug wrench, which was similar to the weapon 
that had been used in the robbery that evening. (Tr. 121, 124). ! 
| 
In his testimony at the Preliminary Hearing and at the 


Hearing on the Motion to Suppress, when the question of probable 


cause to arrest was in issue, Officer Crist stated a number of times 


that the defendants had not been arrested when they were first 
approached by the officers, but that the arrest occurred after the | 


wallet had been discovered in the sutomobities=' Such testimony was | 


clearly consistent with the theory then espoused by the Government, ; 


| 
that recovery of the wallet, without a search, constituted preibaibiiae! 
cause for the arrest. | 

The Government's present contention that the arrest occurted 
when the police first approached the defendants has no factual or legal 


basis. Prior to recovery of the wallet, the officers' action refletted 


nothing more than a routine police investigation. In view of the time 


| 
2 
a} "Q. At this time [when Officer Crist checked the inside of 


the automobile], you had not arrested these defendants, had you? 
“A. No, sic.” (PE 9). 
"Q. You had placed them under arrest, of course, at that 
time [when defendants were placed in police wagon]. Is that right? 
"A. Yes, sir." (PH 12). 
"Q Did you see anything inside the car? 
"A Yes, sir, on the driver's side there was a small green 
leather purse underneath on the floor board right by the driver's seat... 
x * * 
"Q And what did you do at that point? 
"A At that point we arrested Mr. Coates and this other subject 
that was with him, and put them in the patrol wagon." (HMS 30). 
"A Yes sir, the purse was right on the floor board. . ° 
"Q It was after that that you arrested the two individuals? 
"A Yes sir, that is when we arrested them and put them in the 
wagon." (HMS 32). | 


a el oe a ee 


Su 


of night, and the fact that the defendants appeared to be tampering 
with the car, the police certainly had authority to ask preliminary 
questions and request that they be shown the registration and driver's 
license. See Campbell v. United States, 110 App.D.C. 109, 289 F.2d 
775 (1961); United States v. Williams, 314 F.2d 795 (6th Cir. 1963). 
At the time of the initial confrontation the defendants took no 
action that might have further aroused the police officers' suspicions. 
The boys promptly replied to the officers’ questions; Coates produced 
the registration and driver's license when requested; and although 
they apparently could have done so, as the police had not drawn their 
guns or physically restrained the defendants, neither Coates nor 
Robinson attempted to run away. Compare Lipton v. United States, 348 
F.2d 591 (9th Cir. 1965). In no respect did it appear that the 


defendants were fleeing from the scene of a crime, nor did they 


3/ 


otherwise act in a furtive manner.=— 
As the Supreme Court has recently observed: 


"Obviously, not all personal intercourse between 
policemen and! citizens involves 'seizures' of persons. 
Only when the officer, by means of physical force or 
show of authority, has in some way restrained the 
liberty of a citizen may we conclude that a ‘seizure’ 
has occurred." Terry v. State of Ohio, 392 U.S. 1, 

88 S.Ct. 1868, 1879 at n. 16 (1968). 


3 one Government has cited several decisions to the effect that an 
arrest is complete when the suspects are restricted in their freedom 
of movement. (Gov't Br. p. 5, n. 8, citing Henry v. United States, 
361 U.S. 98 (1959), and United States v. Boston, 330 F.2d 937 (2d 
Cir.), cert. denied, 377 U.S. 1004 (1964)). These holdings are 
clearly inapplicable to the present situation. In both Henry and 
Boston the police officers were unquestionably engaged in something 
more than routine procedures. Nor, in the present case, is there 
any evidence that the defendants were deprived of their liberty 
until after Officer Crist discovered the wallet in defendant's car. 


obs 


If the law were otherwise, many instances of routine investigation 
would be illogically and unnecessarily deemed to constitute an arrest. 


Certainly the occupants of an automobile stopped momentarily at a_ | 


i 
! 


police roadblock have not been arrested; nor can it be said that an | 


| 
eyewitness at the scene of a crime has been placed under arrest when 


he is questioned by police. 


Under the circumstances here the police officers’ action in 


questioning defendant and his companion prior to discovery of the 


wallet did not constitute an arrest. If, however, the legality of | 


the subsequent recovery of the wallet from defendant's automobile is 


dependent on a search incident to a lawful arrest, so that the question 
| 


of when the arrest took place becomes material, the case should be 
remanded to the District Court for further proceedings to determine | 
exactly when the arrest occurred, as that matter was not specifically 
in issue until raised by the Government for the first time on appeal. 


See Rios v. United States, 364 U.S. 253 (1960). 


B. Search of Defendant's Automobile. 


The Government appears to contend that the constitutional | 


protection against unreasonable searches and seizures does not extend 
to property located in an automobile. (Gov't. Br. pp. 5-6). Such 


suggestion is clearly contrary to well established law that the 


search of such a vehicle must be reasonable and incidental to a | 


lawful arrest. Preston v. United States, 376 U.S. 364 (1964). Thig, 


of course, does not mean that the mere observation of property that | 


is in public view, whether in a car and readily visible from the 


a > 


outside (e.g., Norman v.'United States, 126 App.D.C. 387, 379 F.2d 164 
(1967)) or in plain sight under other circumstances (e.g., Ellison v. 
United States, 93 App.D.C. 1, 206 F.2d 476 (1953)), is unlawful, as 
such observation by a police officer from a place where he has a 
lawful right to be does not constitute a search. 

The question, then, is whether Officer Crist saw the wallet 
in defendant's automobile without the benefit of a search. The 
discovery of stolen property in such a manner would clearly constitute 
probable cause for the subsequent arrest of the defendant and his 
companion. But if, on the other hand, the officer in fact searched 
the car before recovering the billfold, such conduct would be unlawful 
under the circumstances. The Government concedes that "Officer Crist 
placed his head inside the car before sighting the purse" (Gov't. Br. 
p. 6), and such action, in and of itself, amounts to an unreasonable 
search of the vehicle. But, further, in view of the many proven 
inconsistencies and inaccuracies in Officer Crist's testimony (see 
Appellant's Br., pp. 12-18), his statement that the search was so 
limited (i.e., leaning inside the car) is hardly beyond question. In 
fact, due to the wallet'"s small size and its alleged location halfway 
under the driver's seat (HMS 32), it is likely that its recovery was 
a result of a thorough inspection of the inside of the defendant's 
automobile, rather than by Officer Crist's observation while standing 
next to the front fender, outside the open door of the car (HMS 41). 

Even though acknowledging that Officer Crist did not see 


the small wallet until after he leaned inside the defendant's 


Vv 
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automobile, the Government argues that such fact does not necessitate 


a finding that there was a search, since the second officer's testimony 


at trial indicates that the property was visible from a position clearly 
outside the car. While Officer Grove did state that he also saw the 

wallet while standing next to the car (Tr. 110, 125), the record is| 
far from clear with regard to the exact manner in which this sibaeqient 


4/ 


observation was made.— Furthermore, while the second officer may in 
fact have seen the wallet while "standing outside" defendant's rel 
mobile (Tr. 125), this would not preclude the possibility that he, 
too, may first have leaned inside the car, as had Officer Crist. | 
Finally, since it is apparent from the record that Officer Crist 
first discovered the wallet inside defendant's car (HMS 30; Tr. 124} 
129), if that discovery was attributable to an unlawful search, it | 


makes no difference that Officer Grove (with the benefit of his 


partner's discovery) may have later seen the wallet in the car without 


a search. 


II. PRIOR TO DISCOVERY OF THE WALLET IN DEFENDANT'S AUTOMOBILE, 
THERE WAS NO PROBABLE CAUSE TO ARREST, 
[PH 4, 8-10, 16; HMS 10, 16, 28-30, 34-36, 53, 56, 61, and Def. 
Ex. 1; Tr. 42-43, 62, 80, 84-85, 90, 107-110.] 


When the two police officers first spotted defendants Coates 


and Robinson, they were in the process of changing batteries on an 


automobile that was parked in an alley a short distance from the 


4/ officer Grove did not testify at the Hearing on the Motion to Suppress, 
where the circumstances surrounding discovery of the wallet were | 
specifically in issue. At trial, Officer Grove was not questioned in 
detail with regard to his observation, as Judge Corcoran had previously 
ruled that the suppression of evidence question would not be reconsidered. 


! 


ate 


adjoining street. The defendants were also within several blocks of 
the scene of a robbery committed by five teen-age Negroes less than an 
hour earlier. Such circumstances, coupled with the fact that it was 
around midnight, the defendants appeared to be tampering with the 

car (Tr. 84, 109-110), and they were in a predominantly white 
neighborhood, may have been sufficient to raise the officers’ 
suspicions and require further investigation. But mere suspicion, 
however reasonable, does not constitute the necessary probable cause 
for a lawful arrest. Henry v. United States, 361 U.S. 98 (1959). 

At the time Coates and his companion were first approached, 
the officers had a general description of the five assailants, 
received from the victims at the precinct and from a subsequent police 
broadcast. One of the victims described the robbers as five Negro 
males, in their late teens, medium height, one of whom was wearing a 
white tee shirt (HMS 53, 56, 61; Tr. 42-43); the other recalled only 
that they were 17-18 years old, that one had a white tee shirt on, 
and that another was wearing plaid shorts (Tr. 62). The police 
broadcast was similarly general in nature: "Lookout for, five (5) 
negro males in there [sic] early teens. Number one is a negro male, 
16 to 17 very dark complexion wearing a white tee shirt. . . ." 
(Lookout Tr., Def. Ex. 1, HMS). On the night of their arrest, Coates 


was wearing a white pull-over shirt,>/ black bermuda shorts, and 


3/ "Q Officer [Crist] I ask you if the shirt that Mr. Coates 
has on today is the same’ shirt that he had on the night you arrested him? 
"A It looks like it is. 
"Q Is that a white T-shirt, Officer? 
"A No sir. 
"Q What is it? 
"A A white slip-over shirt." [Continued on next page] 


-10- 
yellow tennis shoes (PH 4, 8; HMS 10; Tr. 90), and Robinson had on al 
black (or dark blue) and white striped shirt and blue jeans (PH 8, 10; 
6/ 
HMS 10, 34; Tr. 90).~ Thus, the defendants generally fit the meager 


description of the assailants -- as would untold other Negro teen- | 


agers on a summer evening in Washington. But such a general descrip 
| 


tion did not give the officers probable cause to believe that Coates 


and his companion committed the robbery in question, and the require- 


ments for a lawful arrest without a warrant were therefore not satisfied. 
Gatlin v. United States, 117 App.D.C. 123, 326 F.2d 666 (1963). | 
Other than the above factors, there was nothing about the; 
defendants’ conduct that would have given the officers reason to ! 
believe that they had been involved in the earlier robbery. The | 
5/tcontinued from preceding page] 
"Q Now Officer-- 
"THE COURT: It is not a T-shirt? 


"THE WITNESS: It is not a T-shirt. It is a white pullover 
shirt." (HMS 36). [Emphasis added.] | 


! 


Shmile Officer Crist was confused as to whether his alleged description 
of the assailants was derived from his short discussion with the victims 
in front of the police station or from the subsequent police lookout 
(see Appellant's Br. pp. 15-16), he testified on several occasions 
that at the time he approached the defendants he had been informed that 
one of the five robbers was wearing a white tee shirt and black bermuda 
shorts, and that another had on a black and white shirt. (PH 4, 8, 16; 
HMS 28, 34). However, since neither the victims nor the lookout | 
referred to black bermudas or a black and white shirt, it is highly 
doubtful that Officer Crist had any such information when he first | 
sighted the defendants. On the contrary, since such description was 
a rather complete identification of the clothing worn by the defendants 
at the time of their arrest, it is apparent that the officer, either 
consciously or subconsciously, and in an effort to strengthen the | 
Government's case, supplemented the general description previously | 
given to him by what he observed after he and his partner located ithe 
defendants and saw the clothing that they were wearing. 


-ll- 


defendants gave a plausible explanation for working on their car while 
it was parked in an alley (PH 4, 8; HMS 16, 30; Tr. 84-85); Coates 
cooperated when the police asked for the registration and driver's 
license (HMS 10, 30); and neither defendant attempted to flee or 
otherwise leave the scene. And while the police knew that five 
assailants left the scene of the robbery on foot, in the general 
direction where Coates and his companion were found almost an hour 
later, the police saw and arrested only two boys, not five, in front 
of an automobile, which was in no way connected with the commission of 
the earlier offense. Thus, if the recovery of the small wallet from 
defendant's automobile is to be justified on the basis of a lawful 
arrest and a search incident thereto, the necessary probable cause 
must be based in large part on the fact that Coates and his companion 
fit the general description of the assailants -- Negro teen-agers, one 
of whom had on a white shirt. In this respect the present case is 
quite similar to Gatlin, supra, where this Court held that a similarly 
meager description did not satisfy the requirements for an arrest 
without a warrant. 

The Gatlin case involved the robbery of a Washington 
restaurant. The officer who apprehended Gatlin attempted to justify 
his action on the basis of a police broadcast that described the 
three men involved in the holdup as being Negro males, 25-30 years 
old, medium build, 150-160 pounds, six feet in height, dark and light 
clothing, one of whom was wearing a light trench coat. The descrip- 


tion was further supplemented by a report that such a Negro. man had 


fled from a taxicab. When Gatlin was arrested, it was more than an 


Pa 


hour after the restaurant had been robbed, and he was 1-1/2 miles 
from the scene of the crime. But he was wearing a light trench 
coat and otherwise fit the description that had been given to the 
arresting officer. On appeal, Gatlin's conviction was reversed, on! 


the grounds that such a general description did not give rise to | 


probable cause for his arrest, and the evidence obtained from his person 
as well as his alleged confession should therefore have been suppressed 


at trial _/ 


1/the cases cited by the Government in an attempt to distinguish Gatlin 
from the present case and in support of its contention that there was 
probable cause to arrest Coates are clearly distinguishable on their 
facts, and therefore have little value as precedent to the case at 
hand, [See cases cited in Gov't. Br. p. 5 (text and n. 7).] | 
For example, in three of the cases [Norman v. United States, 126 App. 

D.C. 387, 379 F.2d 164 (1967), cert. denied, 389 U.S. 886; Hiet v. 

United States, 125 App.D.C. 338, 372 F.2d 911 (1967); and "Robiviack: ¥. 

United States, 109 App.D.C. 22, 283 F.2d 508 (1960), cert. denied, 364 

U.S. 919 (1960)] the police first saw the defendants in automobiles 

that were engaged in traffic violations (in and of itself giving jrise 

to probable cause to arrest), and later (but still before arrest) they 
observed apparently stolen goods inside the automobiles that were 
readily visible to the policemen from a position clearly outside ‘the 
vehicles. Additionally, in Norman and Hiet, after the police gave chase, 
and prior to arrest, one or more of the defendants were seen fleeing 
from the cars. Under such circumstances probable cause to serent 
clearly and unquestionably exists. 

In Bell v. United States, 358 U.S. 885 (1958), and Campbell v. ieee 
States, $, 110 App.D.C. 109, 289 F.2d 775 (1961), in addition to some 
other © very suspicious circumstances, the police officers again saw 
merchandise that had apparently been stolen, so that probable cause for 
arrest was based on prior observation of such articles. And in Brinegar 
v. United States, 338 U.S. 160 (1949), a portion of the liquor that was 
being illegally transported in an automobile was visible to the police, 
and defendant admitted that he had such liquor in his car, before the 
officers placed him under arrest. 

Since these cases all involve observation of stolen or oe 
prior to arrest, in situations where the police had no description of 
the defendants’ clothing, they are clearly not relevant to the question 
of whether there was probable cause to arrest Coates prior to recovery 
of the wallet from his automobile. 
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In the final analysis, the real question is whether, under 
the circumstances, the arresting officers themselves (and not someone 
subsequently reviewing the case free from the exigencies of the 
situation), on the basis of the information then in their possession, 
had probable cause on which to arrest Coates without a warrant. In 
this connection the Government correctly points out that policemen in 
drawing conclusions from a set of circumstances are "guided by the 
whole of their police experience . . ." (Gov't. Br. p. 5). And yet 
Officers Crist and Grove, who were experienced policemen (Tr. 80, 107), 
apparently did not believe that "their observations and information" 
(Gov't Br. p. 5) provided'a sufficient basis on which to arrest 
Coates and his companion until after the discovery of the wallet in 
defendant's car. (See discussion of "Time of Arrest," supra, at pp. 2- 


6). 


III. EVEN IF THERE HAD BEEN PROBABLE CAUSE TO ARREST THE DEFENDANT, THE 

SUBSEQUENT RECOVERY OF INCRIMINATING EVIDENCE FROM THE DEFENDANT'S 

AUTOMOBILE CANNOT BE JUSTIFIED AS HAVING BEEN INCIDENTAL TO THE ARREST. 
[See PH 4, 9, 12; HMS 30-32; Tr. 88, 100, 116, 121, 124.] 


A. Search Was Not Incidental to Defendant's Arrest. 
If the police officers had probable cause to arrest Coates and 
his companion on the basis of the Gatlin-like description, the subsequent 
search without a warrant of defendant's car must be shown to have been 


cae 8 
incidental to such an arrest.— 


Sl eian if probable cause existed to arrest the defendant prior to discovery 
of the stolen wallet in his car, it is clear from the record that no such 
arrest occurred at that time. (PH 9, 12; HMS 30, 32). Under such circum- 
stances the subsequent search and seizure of the wallet cannot be justified 
as incidental to an arrest, since there was no arrest. The mere fact that 
there might have been probable cause to arrest (without an actual arrest) 
does not support an "incidental" search. Cf. Preston v. United States, 

376 U.S. 364 (1964). 


ee 


When a person is lawfully arrested, the police unquestionably 
have the right, without a warrant, to conduct a contemporaneous search 
of the person, and of things under his immediate control, including, to 
a limited extent, the place where he is arrested. Preston v. United 
States, 376 U.S. 364 (1964); ello v. United States, 269 U.S. 20 (1925). 
The rule permitting an incidental search without a warrant is based jon 
the need to seize weapons and other things that might be used to effect 


an escape, as well as to prevent destruction of the fruits of or imple- 


ments used to commit the crime. See Preston and Agnello, supra. 

At the time of their alleged arrest, Coates and Robinson Aes 
in front of their parked car (which had its hood up), and were in the 
process of changing batteries. The subsequent recovery of the wallet 


from the defendant's car may have been "contemporaneous" with such 


an arrest, but as the defendants were not inside the automobile, it 


was not within their "immediate control" at that time. See United 
States v. Marrese, 336 F.2d 501 (3rd Cir. 1964), where the accused dle 

arrested on the first floor of a rooming house, but the recovery without 
a warrant of a shotgun immediately thereafter from the defendant's room 


on the second floor was held not to be lawfully incidental thereto, | 


since it was not within his immediate control. Furthermore, as 


Coates and his companion were outside the car, there was no need to | 


| 


search it in order to seize any weapons that might be used as a means 
of escape. Similarly, since the defendants were arrested while in front 


of the car, placed in the patrol wagon, and subsequently taken to the 


| 
police station, it would have been impossible for them to destroy any 
| 
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evidence of the crime that may have been hidden inside defendant's 
car. 

Accordingly, since the defendant's automobile was not in the 
“immediate control" of the defendants at the time of their arrest, and 
since the reasons behind the rule authorizing a search incidental to 
an arrest have no application in this case, the subsequent search and 
seizure of the wallet cannot be justified in this manner. 

The above reasoning is, of course, equally applicable to the 
spark plug wrench that was subsequently found in the defendant's car. 
Furthermore, since the wrench was not recovered until after the car 
had been impounded and towed to the police station, the search con- 
ducted by Officer Grove was clearly not "contemporaneous" with the 
prior arrest of the defendant and his conpentoase Preston v. United 
States, 376 U.S. 364 (1964); Smith v. United States, 118 App.D.C. 235, 
335 F.2d 270 (1964). 

In Preston the defendants were arrested while in their car, 
charged with vagrancy, and booked at the police station. After the 
defendant's automobile was taken to a police garage, it was searched 
for the first time, and incriminating evidence that was turned up led 
to the indictment, trial and conviction of the defendants for conspiracy 
to rob a federally insured bank. The Supreme Court, however, held that 
the search without warrant of the vehicle failed to meet the test of 


reasonableness under the Fourth Amendment, as it was too remote to be 


2/aithough Officer Crist testified at the pre-trial proceedings that he 


saw the wrench in defendant's car right after he discovered the wallet 
(PH 4, HMS 30-32), he later admitted at trial that he didn't recover 
this item (Tr. 88). In fact, it was his partner, Officer Grove, who 
discovered the wrench, when he searched the car after it had been 
towed to the precinct (Tr. 121, 124). 


atta 
justified as having been incidental to the prior arrest. According \to 


the Court, even if the police could have lawfully searched the car when 


they first came on the scene and arrested the defendants, that would 


not justify the subsequent search and seizure. 

On the basis of Preston, and regardless of whether or not! 
the stolen wallet was properly recovered pursuant to a search incidéntal 
to defendant's arrest, the search without a warrant of defendant's ¢ar 
at the police precinct was clearly not incidental to that arrest, and 
was therefore unlawful. The fact that this wrench, which was alleged 
to be the dangerous weapon used in the commission of the assault and 
robbery, was admitted in evidence at trial over counsel's objection) was 
highly prejudicial and violated defendant's constitutional rights under 
the Fourth Amendment. The trial court's ruling on the admissibility of 


the wrench into evidence constituted reversible error, which, in and of 
| 


itself, requires that the defendant's conviction be set aside. | 


B. The Police Should Have Obtained a Warrant to Search Defendant's 
Automobile. 


| 

Under certain exigent circumstances it may be impractical) to 

obtain a search warrant, and judicial authority for a search in such 
cases is generally not required. See, e.g., Warden v. Hayden, 387 U.S. 
294 (1967) (hot pursuit). But where no such compelling circumstances 


exist, and where a search cannot otherwise be clearly justified as, 
incidental to a lawful arrest, it is essential that police be required 


to obtain the deliberate, independent judicial approval of searches and 


seizures through the warrant procedure. Terry v. State of Ohio, 392 U.S. 
ee | 
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1, 88 S.Ct. 1868, at 1879 (1968); Katz v. United States, 389 U.S. 347 
(1967). 
In the present'case, Coates was arrested, placed in the 


patrol wagon, and subsequently taken to the police station where he 


v 


was searched for the first time (Tr. 116). As his automobile was 
inoperable, it had to be towed by the police to the precinct (Tr. 100). 
Here, there was clearly no necessity to search the vehicle until after 
it had been impounded, at which time a search warrant could have been 
obtained. In view of the fact that defendant's car was constantly in 
police custody from the time of arrest, it was hardly likely that any 


incriminating evidence in that car would be removed during the interim 


period required for the issuance of such a search warrant. See Staples 
v. United States, 320 F.2d 817 (5th Cir. 1963). Since there was no 
necessity to conduct a search of the automobile without a warrant, 
: either at the scene of the arrest or subsequently at the precinct, 
the evidence obtained by reason of such unlawful searches should have 
4 been suppressed at trial. 
CONCLUSION 
The initial search without a warrant of the defendant's 
automobile preceded the arrest, and was therefore unlawful. But even 
if there had been probable cause to arrest the defendant prior to 
discovery of the wallet, and the defendant had in fact been arrested 


at that time, the subsequent search was not incidental to any such 


he. 


arrest. The recovery of the stolen wallet from defendant's car under 


such circumstances was, therefore, unreasonable, and, accordingly, 


the motion to suppress such evidence (made at a pre-trial hearing | 
and renewed at trial) should have been granted. 

In any event, the recovery of the spark plug wrench as a 
result of a second search of the defendant's car at the police | 
precinct, at a time and place remote from the arrest, clearly | 


violated the requirements of the Fourth Amendment. Thus, regardless 


of whether the stolen wallet was discovered without benefit of a. 


search, or by virtue of a search incident to a valid arrest, the 


lower court's ruling on admissibility of the wrench in evidence at 


trial was clearly erroneous, and constituted reversible error. 


WHEREFORE, it is respectfully submitted that the defendant's 


conviction be set aside, with direction that such evidence obtained 


by reason of the unlawful searches and seizures be suppressed. | 


Respectfully submitted, 
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Gerald P. Johnston 


Attorney for Appellant 
(Appointed by this Court) 


January 13, 1969 


=e 


CERTIFICATE OF SERVICE 
I hereby certify that two copies of the Reply Brief for 
Appellant have been mailed, postage prepaid, this 13th day of 
January, 1969, to Kenneth A. Lazarus, Esq., Department of Justice, 


Washington, D. C., the Attorney for the Government. 


/s/ Gerald P. Johnston 
Gerald P. Johnston 


